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8 March 2011

The Hon Andrew Leung Kwan-yuen, GBS, IP
Chairman

Bills Committee on Competition Bill
Legislative Council Secretariat

Legislative Council Building

8 Jackson Road, Central

Hong Kong

Dear Andrew,

Response to the open letter from academics

EEREY

HEGEER PO Z#

Hong Kong General Chamber of Commerce
22/F United Centre,

95 Queensway, Hong Kong

Tel  (852) 2529 9229

Fax  (852) 2527 9843

Email chamber@chamber.orghk
www.chamber.org.hk

The Chamber is concerned that the letter dated 24 February 2011 circulated by a group
of academics does not accurately reflect the real issues being debated, and downplays or

fails to draw attention to relevant debate overseas.

In the enclosed Chamber response, we explain why the letter from academics does not
support its implicit case that the Bill should be adopted without any significant

amendments,

We would be grateful if you could circulate our views to members of the Bills

Committee on the Competition Bill.
Thank you very much for your attention on the matter.

Regards,

Alex Fong
CEO

Encl.



HKGCC response
to the open letter from academics dated 24 February 2011

The Hong Kong General Chamber of Commerce notes that a letter was circulated by a group
of academics on 24 February entitled “Response to Objections to the Hong Kong
Competition Bill” (“the Letter”). The Chamber is concerned that the Letter does not
accurately reflect the real issues being debated.

The Chamber believes it is important to respond to it. In this submission, we therefore
explain why the Bill should not be adopted as currently drafted and without significant
amendments. We also take the opportunity to re-state the Chamber’s position on the
proposal for a competition law in Hong Kong.

Why the Letter on 24 February 2011 does not strengthen the case for the Bill, as currently
drafted

The Letter does not provide support for the Bill, as currently drafted, for the following reasons:

- It does not engage in the real issue, which is not whether Hong Kong should have a
competition law, but what kind of competition law Hong Kong should have. Instead,
the first part of the Letter is devoted to defending the idea that Hong Kong should
have a competition law, something which the Chamber, as the main representative
association of Hong Kong businesses, is not even challenging, and indeed supports.

- Most of the rest of the Letter defends, uncritically, the Bill as currently drafted. It
does not address at all the various constructive proposals for improvement which
numerous stakeholders (including this Chamber) have put forward to the Bills
Committee. In other words, it depicts the policy choice as either to have no
competition law at all, or to have a competition law in the form of the Bill as

currently drafted. This “all or nothing”, “take it or leave it” approach is not helpful to
the exercise of coming up with a competition law which is suitable for Hong Kong.

- It makes no proposal to alleviate the burden of the law for SMEs in the Bill itself. On
the contrary, it supports leaving this matter to the discretion of the future
Commission. By contrast, this Chamber has made a constructive proposal to change
the Bill in a way which, with minimal amendment to the text, would significantly
alleviate the unnecessary burden which the current draft would impose on all
businesses, including SMEs, whilst at the same time meeting the Government’s
objective of stopping genuinely harmful conduct. The Chamber provided a mark-up
of the Bill to the Bills Committee along with its submission in November 2010,
showing the relevant changes. This proposal has not even been addressed, either in
the Letter, or thus far by the Government.

- It contains various misstatements regarding both overseas competition law and the
Hong Kong Competition Bill. In a number of aspects it exaggerates the alleged
objections to the Bill in a way which makes them easier to refute (the “straw man”
approach). Given the importance of the matter, we have set out these flaws in more
detail in the table in the latter part of this letter.



The Chamber’s position on the Proposal for a Competition Law

The Chamber has always supported the introduction of a good competition law for Hong
Kong, on the premise that the approach is minimalist, and that the regime will ensure
fairness, transparency and certainty.

Overseas experience shows such significant changes in competition policy are complex.
There are considerable differences in both competition policy and the way that competition
laws have been drafted, interpreted and applied around the world. This reflects, among other
things, different political environments, levels of economic development, market conditions,
and degrees of market liberalisation around the world.

Recognising this, the question, then, is what form of competition policy and competition law
will best serve the interests of Hong Kong. Stakeholders have raised very legitimate
concerns as to whether the Administration’s current proposal has been properly tailored to
meet Hong Kong’s needs. The Chamber would emphasise that ultimately one needs to step
back and look at the Hong Kong Competition Bill in the round. If one does this, it is
apparent the current draft of the Bill seeks to impose the broadest possible conduct rules,
without definition of key terms, without appropriate carve outs for pro-competitive conduct
or SMEs with low market share, without clarification as to the position regarding mergers,
giving maximum discretion to the Commission and Tribunal to then write the rules as to
what is and is not prohibited.

It is also proposed that the current sectoral regulators will be retained, increasing cost,
risking divergence in approach which may increase uncertainty and diluting any competent
competition law expertise across the various regulators. The uncertainty is further increased
by the proposal that the Tribunal, when deciding cases, will not be bound by the normal rules
of evidence and procedure that normally apply to protect parties' rights in litigation before
the courts. With that uncertainty and cost, the law then seeks to impose penalties that are far
in excess of most jurisdictions in the world, including the EU.

Various economies may have adopted aspects of the bits that go to making up the whole of
Hong Kong's Bill. However, the cumulative effect of the Bill is an extreme change in policy
for Hong Kong, introducing unnecessarily high levels of uncertainty, devolving power from
the legislature to the Commission and Tribunal to effectively write Hong Kong's economic
policy, and significantly increasing business risk in Hong Kong (with a commensurate
increase in the attractiveness of neighbouring jurisdictions in Asia with whom Hong Kong
competes to be the preferred place of business).

A poorly drafted law could have serious negative effects on Hong Kong’s economy. The
competition law, when looked at in the round, must be a law that is not overly intrusive or
impose unnecessary costs to companies, consumers or the overall economy. It must also be
consistent with Hong Kong's faith in the market system and legal certainty. Ultimately, it
must enhance Hong Kong's attractiveness as a vibrant business hub for the well-being of all
of those who live and work in Hong Kong
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Annex

Extracts from:

Building Capacity: Some Economic Issues in Laws Against Dominant Firm Abuse
Asian Competition Law Forum, 6-7 December 2010
Derek Ridyard, RBB Economics, London

2.1

THE EU ARTICLE 102 DEBATE

Series of form-based case law precedents, many dating from 1970s, 1980s,
that don’t reflect modern antitrust enforcement or economic effects-based
principles

EU Commission “enforcement priority guidelines” issued in December 2008
after a long debate and consultation. These set out an effects-based approach
to enforcement against exclusionary conduct

But EU reform process obstructed by recent EU court Judgments, e.g. In
Tomra, where old form-based approach re-asserted

Problems:

2.2

Not much “convergence” between Brussels and Luxembourg, so using the EU
as a model for global convergence is problematic

Even within the effects-based guidelines, many unresolved debates that have
big implications for practical policy enforcement

THE US SHERMAN ACT SECTION 2 DEBATE

US Section 2 enforcement has its own complicated history of mixed legal
precedents

Section 2 debate led to September 2008 DOJ Report on single firm conduct —
set out a starkly non-interventionist stance and rejected some of case law

But DOJ report immediately disowned by the FTC. DOJ belief that monopoly
power is self-destructive “does not adequately consider the harm consumers
will suffer while waiting for the correction to occur.”

DOJ then withdrew its own report in May 2009

FTC has since threatened to explore even broader Section 5 intervention powers

Problems:

Even the world’s most sophisticated antitrust regime has not reached steady
state consensus

US agencies have now agreed with what they don'’t like, but remain silent on
how they think enforcement should be implemented



